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District:-Sonitpur 

 

IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, TEZPUR, SONITPUR 

 

Misc Case No.09/2015 

 

Smti Mouchumi Devi 

W/o Sri Sarat Das 

R/o Pithakhowa, Tetelichubri,  P.S. Tezpur 

                                                            ........................First party/ petitioner 

Versus 

 

Sri Sarat Das 

S/o Sri Tankeswar Das 

R/o Pithakhowa, Tetelichubri, P.S. Tezpur 

                                                            ..............Second party/ opposite party 

 

Present:  Bijaya Khakhlary, 

 J.M.F.C., Tezpur, Sonitpur 

 

Wednesday, the 15th  Day of June , 2016. 

Advocates appeared: 

For the first party: - Mr. P.C. Sharma  

For the second party:- Mr. S. Das, Mr. A. Das, Mr. N. Gurung, Ms. P. Mahanta 

Date of Argument: - 28.03.2016, 12.04.2016  

Date of Final Order: - 15.06.2016 

 

FINAL ORDER 

 

            1. Present  misc. case was registered upon an application filed by first 

party by invoking the mandate of section 125 Cr. P.C. with a prayer for direction 

to the second party for payment of monthly maintenance amount of Rs. 6,000/- 

for herself and Rs.4,000/- for her minor son i.e., a total amount of Rs.10,000/-  

per month. 



Page 2 of 12 

 

              2. Claim of the first party as stated in her application , in short is that 

on 11.02.2009 the second party took her to his home as they had love affair and 

on the same day in presence of some village men and women their marriage was 

solemnized socially. As the parents of the first party were not agree in the 

marriage, they did not attend the marriage.   After the marriage the first party 

and the second party started conjugal life in the house of the second party. After 

six months of their marriage the second party and his parents started torture on 

the first party regarding the matter of dowry. As the parents of first party were 

not agree in their marriage, she was not given any dowry or gift from her 

parental house.  But after about one year of their marriage one wooden bed and 

one steel almirah was gifted her by her parents on demand by the second party 

and his family members. But the second party was not satisfied with those 

articles gifted by her parents and started to abuse and assault her at night time 

after having drunk alcohol. That on 10.02.2013 due to their conjugal life a male 

baby was born to them who is at present two years old. Even after the birth of 

their son, the behaviour of the second party did not change and started more 

torture on her and often used to threaten  her to set fir on her body by pouring 

kerosene. Such an incident occurred one night at about 10:00 p.m. in the year 

2011 and the first party had to take shelter in the house of the gaonburha to 

save her life and the gaonburha took her to her parental house . That on 

11.10.2011 the first party filed an application in the „Bihaguri Sanmilit Mahila 

Kalyan Samitee‟  against the second party and his family members. Then the 

second party and his parents gave assurance in writing that such tortures would 

not be repeated again and brought the first party back to her matrimonial house. 

That on 05.11.2014 the second party came home drinking alcohol and assaulted 

her , kicked her, fell her by pulling her hair, removed sindur from her forehead 

and when the second party went in search for kerosene to pour on her and set 

fire on her body,   she ran away from there with her child on her arms for the 

sake of her life and had to take shelter in her parental house. Since then the 

second party has not contacted her and her child, nor has provided any 

maintenance to them. That the second party was an employee of Arms forces, 

but now he has left his job and has started an own shop of cycle repairing and 

from the shop he earns about Rs.20,000/- to Rs.22,000/- per month. Besides this 

the second party has  cultivating land from which he earns about Rs.4,000/- to 
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Rs.5,000/- per month. That the first party has no any source of income for which 

she  is unable to maintain herself and  her child and therefore has prayed for 

granting her monthly maintenance amount of Rs. 6,000/- for herself and 

Rs.4,000/- for her minor son i.e., a total amount of Rs.10,000/-  per month from 

the second party.  

 

                3. The second party contested the case by filing written statement 

wherein he has admitted that the first party eloped with him but has stated that 

no any social marriage was solemnized between  them and therefore they are 

not legally husband and wife. The second party has admitted that they lived 

together and due to their conjugal life a son was born to them but has denied 

the allegation that he and his parents tortured the first party regarding the 

matter of dowry.  That the second party had never expected any dowry or else 

he would not have accepted the first party who came with him bare hand. That 

the second party has denied the allegation that he was not satisfied with the 

articles gifted by her parents and used to abuse and assault her at night time 

after having drunk alcohol. That the second party has denied all the allegations 

brought against him by the first party. It is stated that the actual fact is that the 

parental house of the first party is very near to the house of the second party for 

which the first party often used to leave to her parental house even on small 

matters and after that the second party and his mother had to take her back. 

The second party has denied the allegation that on 05.11.2014 the second party 

came home drunk and assaulted her , kicked her, fell her by pulling her hair, 

removed sindur from her forehead and tried to pour kerosene on her and set fire 

on her body, and has stated that actually on that day it was „Rash Purnima‟ and 

the first party wanted to go to enjoy „Rash festival‟ but as their son was not 

physically well he did not allow her, then at this the first party became angry and 

quarrelled with the second party . Hearing hue and cry the mother of the first 

party arrived there and took the first party to her house. That after that the 

second party and his family members tried to bring the first back, but she never 

returned. That the second party has always looked after his son and has been 

providing maintenance to him. That the second party though was employed in 

defence but he had to leave his job for the satisfaction of the first party. That at 

present the second party has been running a cycle repairing shop at his village 
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which is in the verge of getting closed as people do not use bicycle now a days.  

The second party has denied that his income from his shop is monthly 

Rs.20,000/- to 22,000/- . That there is no any cultivating land in the name of the 

second party  or his father. Being a landless person his father was allotted four 

Kathas of land by the government in the year 1993. That the second party stays 

in his father‟s house in the said land. That the monthly income of the second 

party is hardly Rs.5,000/-. On the other hand the father of the first party has 

farmland  in which the first party works, besides that the first party works as a 

daily wage labourer in others farmland and thus earns enough . That the second 

party never neglected to maintain the first party. That on 29.01.2015 the first 

party arranged a meeting by calling the second party and his family members 

and prepared an agreement of divorce in which it was mentioned that both 

parties would  not demand anything from the other party, the original of which 

was retained by the first party and the Xerox copy of the same was handed over 

to the second party. That the first party is not legally entitled to get maintenance 

from the second party and therefore the petitioner has no right to demand 

Rs.10,000/- per month as monthly maintenance from the second party for herself 

and her minor son.  That the second party is always ready to accept the first 

party but the first party has not returned back and therefore he is not liable to 

maintain the first party and hence the second party  has  prayed for dismissal of 

the case. 

 

                 4. The first party in support of her case examined two witnesses 

including herself. The second party examined himself as a  witness. 

  

                 5. I have heard the argument of the learned counsels for both the 

parties. I have perused & considered materials on record. 

 

                 6. Upon hearing and on perusal of the record I have framed the 

following points for determination. 

 

POINTS FOR DETERMINATION: 

                (i) Whether the first party is wife of the second party? 
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                 (ii) Whether there is any just ground on the part of the first party to 

live separately from the second party ? 

 

                 (iii) Whether the second party having sufficient means neglected to 

maintain the first party ? 

 

                (iv) Whether the first party is entitled to relief as prayed for? 

 

DECISION,DISCUSSION AND REASONS FOR THE DECISION: 

 

Decision for point No. 1 

                7. PW1, Smti Mouchumi Devi who is the first party has stated  in her 

petition as well as in her deposition before the court that in the year 2009 she 

eloped with the second party as they had love affair and got married to him. 

That on 11.02.2009 in presence of some women from the neighbourhood the 

second party had put sindur on her forehead, but her parents did not attend the 

said ceremony. After that the first party lived with second party in his house as 

husband and wife and due to their conjugal life a male baby was born to them 

on 10.02.2013.  

                  8. In cross-examination PW1 stated that she is an Hindu and their 

marriage is usually solemnized by performing „Hom Yangya‟ and her husband is 

„Nam Kirtania‟ and their marriage is solemnized by „Nam Kiratn‟. She admitted 

that their marriage was solemnized neither by performing „Hom Yangya‟ nor by 

„Nam Kiratn‟. 

                9. PW2, Smt. Pramila Devi, mother of PW1 also deposed that due to 

love affair the first party eloped with the second party in the year 2009 and on 

the same day their marriage was solemnized in presence of a few persons from 

their neighbourhood. PW2 stated that they did not attend the ceremony as they 

were not agree with their marriage. She stated that after marriage the first party 

lived in the house of the second party as husband and wife and a son was born 

to them.  

                10. In cross-examination PW2 admitted that they neither attended 

the marriage ceremony nor did „Kanyadan‟ of the first party.  
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             11. DW1, Sri Sarat Das who is the second party though has admitted in 

his evidence that he had love affair with the first party and on 11.02.2009 he 

brought her to his house and lived together due to which a child was born to 

them but has denied being socially married to the first party. 

  

             12. In cross-examination DW1 stated that the first party stayed in his 

house for about five years and during that period he treated her as his wife .  

 

              13. The learned counsel for the second party has argued that as there 

was no any valid marriage solemnized between the first party and the second 

party, the first party is not a legal wife of the second party and therefore not 

entitled to get maintenance u/s 125 Cr.P.C. from the second party.  

 

                 14. The learned counsel on behalf of the first party contended  that on 

the very day the second party took the first party to his house, marriage was 

solemnized between the parties in presence of some neighbours and that first 

party stayed with the second party as husband and wife for many years, and 

they have  a son, so there is a strong presumption of fact that there was valid 

marriage between the first party and the second party. 

                15. In case of Chanmuniya vs. Chanmuniya Virendra Kumar 

Singh Kushwaha and Anr. (JT 2010(11) SC 132), the Hon‟ble Supreme 

Court has held “a broad and expansive interpretation should be given to the term 

'wife' to include even those cases where a man and woman have been living 

together as husband and wife for a reasonably long period of time, and strict 

proof of marriage should not be a pre-condition for maintenance under Section 

125 of the Cr.P.C., so as to fulfil the true spirit and essence of the beneficial 

provision of maintenance under Section 125.” 

                16. In the present case PW1 has categorically stated that on 

11.02.2009 in presence of some women from the neighbourhood the second 

party had put sindur on her forehead, and after that she lived with second party 

in his house as husband and wife and due to their conjugal life a male baby was 

born to them on 10.02.2013. PW2 has also supported this fact. Though DW1 has 
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denied any marriage ceremony solemnized between him and the first party but 

has admitted in his cross-examination that the first party stayed in his house for 

about five years and during that period he treated her as his wife . As DW1 

himself has admitted that the first party stayed in house for about five years and 

during that period they lived as husband and wife, PW1 i.e., the first party will be 

very much  included in the term „wife‟ u/s 125 of Cr.P.C.  

                  17. In view of the above I am of the considered opinion that the first 

party is wife of the second party. 

               18. Hence this point is decided in favour of the first party. 

 

Decision for point No. 2 

                 19. PW1 has stated  in her petition as well as in her deposition 

before the court that after about six months/one year  of their marriage the 

second party and his parents started torture on her for not bringing anything 

from her parental house. When her parents came to know about it from their 

neighbours they gifted one wooden bed and one Godrej . Even after that the 

second party continued to quarrel and torture  her. She stated that on 

10.02.2013 a son was born to them whose name is Ramkamal Das. Even after 

the birth of their son the second party continued torture on her and sometimes 

even tried to beat up their son. She stated that in the month of November, 2014 

when the second party assaulted her she somehow managed to run away with 

her son as the second party beat her up with lathi, dao etc., kicked her and tried 

to cause death of her son. Since then she has been taking shelter in her parental 

house with her son and since then the second party has not provided any 

maintenance to her and her son rather use to threaten her.  

 

               20. In cross-examination PW1 admitted that she has not written in her 

petition that the second party tried to cause death of her son. She admitted that 

on the day when she left her matrimonial house due to the alleged assault by the 

second party there was „Rash festival‟ . She denied the suggestion that when the 

second party did not allow her to go to enjoy „Rash festival‟ as their son was not 
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physically well, she quarrelled with the second party and on hearing their noisy  

quarrel her mother came and took her to her parental house.  

 

                 21. PW2, Smt. Pramila Devi who is the mother of PW1 deposed that 

after about six months of their marriage the second party used to torture PW1 

after having drunk as she had not brought anything from her parental house. 

They gifted a steel almirah and one bed . Even after that the second party 

continued torture on PW1. She stated that the second party used to beat up 

PW1, removed sindur from her forehead  and tried to set fire on PW1‟s body by 

pouring kerosene oil for which PW1 had to leave her matrimonial house with her 

son. She stated that she came to know about it from PW1 and her neighbours. 

Since then the second party has not contacted the first party and her son nor has 

given any maintenance to them.  

 

                22. In cross-examination PW2 denied the suggestion that as they 

were not agree in the marriage of first party with the second party, so they took 

PW1 back by means of conspiracy.  

 

               23. DW1 i.e., the second party has stated in his evidence that even  

after the birth of their son and  till the first party left to her parental house they 

were living happily. He stated that at that time he was working in defence and 

was posted at Pakistan Border, but he left the job as he could not stay away 

from the first party and his son. As he left his job, he did not get any 

remuneration which he was entitled to get. He stated that after he left his job 

they lived happily for about one-and-half-a-year . But about two years back one 

day at the time of „Rash festival‟ the first party wanted to go to enjoy „Rash‟, but 

he did not allow her as their son was sick, but the first party did not listen to him 

and went to enjoy Rash. And after that the first never returned back and has 

been staying in her parental house. He stated that though he went to take her 

back, but her mother did not allow her .  

 

                  24. In cross-examination DW1 admitted that when PW1 eloped with 

him no any article was given from her parental house, but after one year of that 

one bed and after six months one Godgrej was gifted.  He denied the suggestion 
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that even after that he used to torture the first party in demand of more articles 

and often came home drunk at night and tortured the first party.  

  

                25. PW1 has categorically stated that she was tortured for not 

bringing any article with her from her parental house, and on learning about this 

after about one year her parents gifted a bed and an almirah but even after that 

torture on her did not stop and in the month of November, 2014 when the 

second party beat her up with lathi, dao etc., kicked her and tried to cause death 

of her son, she somehow managed to escape with her son and took shelter in 

her parental house. The evidence of PW1 has been corroborated  by PW2.  

 

                26. Though DW1 has stated in his evidence that they were living 

happily, he never tortured PW1 in demand of articles and actually on the day of 

„Rash festival‟ the first party did not listen to him and went to enjoy Rash even 

though their son was sick and after that she never returned back to her 

matrimonial house though he tried to bring her back, but he failed to prove it by 

adducing evidence.  

 

               27. In view of the above discussion I am of the considered opinion 

that the first party is able to prove that in the month of November, 2014 the first 

party had to leave her matrimonial house along with her son  due to torture and 

had to take shelter in her parental house which is a just ground on the part of 

the first party to live separately from the second party . 

 

              28. Hence this point is decided in favour of the first party. 

 

Decision for point No.3 

               29. The first party has stated that the second party was an employee 

of Arms forces, but now he has left his job and has been running a cycle 

repairing shop, besides that he has land near Medical College and cultivating land 

and earns about Rs.20,000/- to Rs.25,000/- per month. The first party has stated 

that she has no any source of income and her parents have been maintaining 

her, but the economic condition of her parents is not good. She has stated that 

she has filed the present case  for granting her monthly maintenance amount of 
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Rs. 6,000/- for herself and Rs.4,000/- for her minor son i.e., a total amount of 

Rs.10,000/-  per month from the second party.  

 

                 30. The second party has admitted that he has a cycle repairing shop 

but has stated that from that shop he earns about Rs.4,500/- to Rs.5,000/- per 

month. The second party has produced the certificate of permit issued by the  

Tumuki Gaon Panchayat for his cycle repairing shop which has been exhibited as 

exhibit-A. He stated that presently the shop has been given to his uncle and he 

has been doing daily wage labour. He has also stated that as they were landless 

the Government allotted his father  four „Kathas‟ of land except which they do 

not have any other land. The second party has produced the letter of allotment 

of land issued by the Circle Officer of Tezpur Circle which has been exhibited  as 

exhibit-B. On the other hand the plea of the second  party is that the first party 

works in her father‟s agricultural field and besides that she does daily wage 

labour. The first party has denied having any source of income of her own and 

the second party has failed to prove by adducing evidence that the first party has 

any source of income sufficient to maintain herself.  

 

                 31. Moreover, no any kind of plea can help the second party escape 

from his liability to maintain his minor son. It is needless to mention that under 

the law the second party is bound to provide maintenance to his minor son  who 

is unable to maintain himself. Similarly the second party also failed to prove that 

the first party has any source of income sufficient to maintain herself.  

 

                 32. Hence this point is decided in favour of the first party. 

 

Decision  for point No.4 

                 33. In view of the decision of point Nos.1, 2 and  3 the first party is 

entitled to get maintenance from the second party. 

 

               34. Regarding the quantum  the second party himself has admitted 

that he has a cycle repairing shop and also he earns by daily wage labour, 

therefore in my view, an amount of Rs.2,000/-( Rupees Two Thousand)only per 
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month to the first party and Rs.1,500/-( Rupees one  thousand five hundred)only 

to the minor son will be reasonable amount of maintenance . 

 

 

ORDER 

                 In result the petition filed by the first party is allowed on contest 

granting an amount of Rs.2,000/-( Rupees two thousand)only per month for the 

petitioner and Rs.1,500/-( Rupees one thousand five hundred)only per month for 

her son i.e., a total amount of Rs.3,500/-( Rupees three thousand five 

hundred)only from the date of order. 

 

Free copy of the Judgment be furnished to the petitioner free of cost. 

 

 

Given under my hand and seal of this Court on this 15th day of June, 2016 at 

Tezpur. 

 

 

 

 

Bijaya Khakhlary 

           JMFC,Tezpur, Sonitpur 
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APPENDIX 

 

 

 

FIRST PARTY WITNESSES: 

PW1— Smti Mouchumi Devi 

PW2— Smt. Pramila Devi 

 

EXHIBITS OF FIRST PARTY 

Nil 

 

SECOND PARTY WITNESSES: 

DW1— Sri Sarat Das 

 

EXHIBITS OF SECOND PARTY: 

Ext A.............Certificate of permit issued by the  Tumuki Gaon Panchayat. 

Ext B............. letter of allotment of land issued by the Circle Officer of Tezpur 

Revenue Circle. 

 

Bijaya Khakhlary 

JMFC, TEZPUR, SONITPUR 


